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 THIS COURT after review the Motion for New Trial filed on April 6, 2015 

and the Response to Motions for New Trial, Conflict-Free Counsel and DNA 

Testing filed on May 26, 2015, enters the following Order: 

 

 The Defendant in this case is serving a life sentence for the murder of his 

wife in September 1999.  On April 6, 2015 Defendant, through counsel, filed a 

Motion for New Trial on the grounds that someone else confessed to the killing.  

The motion was supported by an Affidavit of Richard Barbee, an inmate in the 

Colorado Department of Corrections, who is serving a 74 year sentence. 

 

 After receiving the motion the court requested that the prosecution respond.  

They did so on May 26, 2015.  In the interim the prosecution has investigated the 

claims made by Mr. Barbee in his Affidavit, including interviewing him at DOC 

and having a search of his cell conducted.   

 

 Records from the DOC indicate that Mr. Mirabal has put pressure on other 

inmate’s to help frame someone else for the murder of his wife.  One record states: 

“MIRABEL’S [sic] WAS PUTTING PRESSURE ON ANGELL TO HELP 

FRAME SOMEONE ELSE FOR HIS WIFE’S MURDER.  ANGELL WAS TO 

FIND EVIDENCE AND TAKE IT TO THE POLICE, FRAMING SOMEONE 

ELSE.  FARNOW #65812 AND MORENO #83023 WERE ALSO PART OF 

THE PRESSURE.” 

 

 Mr. Barbee, the inmate who is now allegedly confessing to the murder, was 

housed with Mr. Mirabal since November 2011.  He has a terminal illness. 

 

 During the interview that law enforcement officers and prosecutors had with 

Mr. Barbee recently, Mr. Barbee made statements inconsistent with his Affidavit 

and inconsistent with known facts about the crime.  Among the inconsistencies he 

described the victim’s hair as really long, although it was found to be covered up in 

a bun.  He was unable to accurately sketch a map of the area of the apartment 

where he purportedly carjacked the victim.  He described the knife as being 

homemade in one statement and said he purchased it two weeks before the murder 

in another.  Mr. Barbee described the knife as having a serated edge, which is 

inconsistent with the medical findings.  He claimed he picked up the body after the 

murder and tossed it in the bushes, whereas the physical evidence suggests that the 

body was dragged 15 feet into the bushes.  He stated that he did not alter the body 

after the murder, but the evidence showed that the victim’s blouse was removed 

and placed over the torso. 
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 Further, during a search of Mr. Barbee’s prison cell, two other written 

versions of a statement were found, including one that had the title “WORD for 

WORD” and the words “get rid” at the top of it. 

 

 Mr. Barbee described the gloves that he used as ones that were found in the 

vehicle and were really old and worn fake leather gloves.  The gloves found in the 

vehicle were cotton gloves with a large amount of blood soaked through them.  Mr. 

Mirabal’s blood was found on the inside of one of the gloves.  A receipt found in a 

trash can at Mr. Mirabal’s place of work showed the purchase of a pair of these 

type of gloves as well as a flashlight that matched a flashlight that Mr. Mirabal had 

in his home.  Mr. Mirabal had a wound on his hand in the precise location as the 

cut on the glove.   

 

 For a new trial to be granted based upon newly discovered evidence a 

defendant must show;  

 

(1) That the evidence was discovered after the trial.  That prong has been satisfied 

here.   

 

(2) That defendant and his counsel exercised reasonable diligence to discover all 

possible evidence favorable to the defendant prior to and during the trial.  There is 

nothing to suggest that counsel for Defendant has not been diligent in this regard. 

 

(3) That the newly discovered evidence is material to the issues involved, and not 

merely cumulative or impeaching.  Certainly, if Mr. Barbee’s confession were 

genuine and legitimate, it would not be merely cumulative or impeaching. 

 

(4) That the newly discovered evidence is of such a character as probably to bring 

about an acquittal verdict if present at another trial.  Due to the inconsistencies in 

Mr. Barbee’s statements to the known evidence in the case; Mr. Barbee’s multiple, 

written statements found in his cell which are inconsistent with the Affidavit and 

his statements in the interview with law enforcement; Mr. Mirabal’s prior attempts 

to find a person to frame; the physical DNA evidence and receipt against Mr. 

Mirabal, Defendant has failed to show that an acquittal verdict would probably 

occur if another trial was held and this newly discovered “Barbee” evidence were 

admitted. 

 

For all the reasons set forth above the Motion for New Trial, Application for DNA 

Testing and Motion to Appoint Conflict-Free Counsel are DENIED. 
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Dated this 26th day of May, 2015. 

 

       BY THE COURT: 

          
            

       Patrick Butler 

       District Court Judge 


